BRIEFING NOTE

October 2021

Undertaking Voluntary Liquidations of Cayman
Islands’ Entities prior to 31 December 2021.

Voluntary liquidations generally

As the conclusion of 2021 approaches, it is time for persons with Cayman Islands companies and/or limited
partnerships to give some thought to whether or not they have Cayman entities which they are no longer
using and wish to liquidate prior to the end of 2021 in order to, among other things, avoid annual government
registration fees due in January 2022 and in some cases, administrative fines. A voluntary liquidator of a
Cayman company or exempted limited partnership (ELP) is required to hold the final general meeting for

that company or file the final dissolution notice for that ELP on or before 31 January 2022.
Voluntary liquidations — Funds registered with CIMA

Investment Funds which are registered with the Cayman Islands Monetary Authority (CIMA) should
commence voluntary liquidation and submit documents to CIMA in order to have those Funds’ status
change from “active” to “license under liquidation” by 31 December 2021 if they are to avoid their annual
fees payable to CIMA for 2022. It is also important for investment funds (including private funds) registered
with CIMA to give some thought to CIMA’s requirement for a final “stub” audit for the period of 2021 in
respect of which the Fund operated before going into liquidation. There are a limited number of

circumstances in which CIMA will grant a partial year audit waiver for a liquidating Fund.

As an alternative to voluntary liquidation, some investment fund managers might be considering a wind
down of one or more CIMA registered funds prior to the end 2021 and wish to de-register from CIMA or at
least go into the status of “licence under termination” with CIMA in order to avoid or reduce annual
registration fees payable to CIMA for 2022. If not already started, we recommend that action be taken now

to begin this process.
Voluntary liquidation or Strike-off?

There are two principal routes to voluntarily dissolving a Cayman Islands company after the conclusion of
its operations. Dissolution can be achieved either through (i) voluntary liquidation, or (ii) a strike-off. The

dissolution will mean that the company is removed from the Register maintained by the Registrar of
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Companies in the Cayman Islands and cease to exist ultimately. If the company has entered into any
agreements with investors, clients, customers and suppliers and/or undertaken any trading activities since
its incorporation and solvent, the more common and appropriate choice is to undertake a formal solvent
liquidation of the company by way of a shareholders’ voluntary liquidation. If the company has not entered
into any agreements and/or undertaken any trading activities since its incorporation and is solvent then it
might consider a strike-off. However, a strike- off is only suitable as an alternative to a voluntary liquidation
for companies that have never actually traded or have not traded for a long period of time because any
shareholder or creditor, during the period of up to ten (10) years (see further details below) of the strike-off,
can apply to have the company restored or reinstated to the Register maintained by the Registrar of

Companies in the Cayman Islands.
Advantages of Strike-off

The main advantages of seeking dissolution of the company via the strike-off route are that (1) this will be
a simpler legal process (even though not necessarily a simpler process for the company’s Directors as they
have to deal with settling and discharging all liabilities and distributing any remaining company assets prior

to a strike-off) than a voluntary liquidation, (2) the fees and expenses chargeable for effecting a strike-off

will be less than a voluntary liquidation, (3) it is typically effected by resolution of the Directors of the

company, and (4) is normally quicker to complete than a shareholders’ voluntary liquidation of the company.
Risks of Strike-off

There are risks associated with achieving a dissolution via the strike-off route, including:

1. the strike-off process is more suited to companies which have never traded because it does not formally
deal with the company’s liabilities to creditors and is not suitable for companies with extensive trading

operations or valuable assets.

2. in cases where there are any dissatisfied creditors or shareholders of the company, they can apply to
the Cayman Islands Court at any time within a period of up to two (2) years (this period may be extended
by the Governor of the Cayman Islands upon application for up to 10 years from the strike-off date)
after the strike-off, to have the company restored or reinstated to the Register maintained by the
Registrar of Companies. The Court will normally order a restoration if it feels that the company was at
the time of the strike-off, carrying on business, or was in operation, and it is “just” to restore it — for
example, in cases where the Court feels that creditors should be allowed to take proceedings to recover
assets. If the company is restored to the Register it is deemed to have continued in existence as if its

name had not been struck off but the Court can also make other orders as seem “just” for placing the

Loeb Smith Page | 2



company and all other persons in the same position as nearly as may be as if the name of the company

had not been subject to a strike-off;

unless the company has properly distributed all residual assets prior to strike-off, any assets held by
the company at the time of strike-off will pass to the Financial Secretary of the Cayman Islands
Government (and will be subject to being disposed of by the Governor of the Cayman Islands or being

retained for the benefit of the Cayman Islands) upon dissolution.

the strike-off process, therefore, does not cut off creditors’ options in the way that a properly executed
voluntary liquidation process would, and the creditors who wish to challenge distributions made to the
shareholders prior to a strike-off, for example, may be able to apply to the Court to have the company

restored/reinstated and raise claims well after the strike-off and dissolution.

Unlike the strike-off process, the ability to restore the company is not available to creditors or

shareholders after the conclusion of a properly executed voluntary liquidation.

Conclusion

In determining whether to (i) seek a voluntary liquidation, or (ii) a strike-off, the directors of a Cayman

Islands company should assess, among other things:

the nature and extent of the assets and liabilities of the company and deal with these accordingly
(i.e. discharge any and all creditors and transfer out all assets);
whether or not there is a real risk of, for example, a shareholder or creditor seeking a restoration of

the company in the future if the company is dissolved by strike-off.

For specific legal advice and guidance in relation to Voluntary Liquidations and Strike-offs, please

contact any of:

E: gary.smith@loebsmith.com

SERVING CLIENTS GLOBALLY

E: elizabeth.kenny@loebsmith.com

E: vivian.huang@Iloebsmith.com

E: yun.sheng@Iloebsmith.com

E: santiago.carvajal@loebsmith.com

E: faye.huang@Iloebsmith.com

E: sandra.korybut@Iloebsmith.com
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About Loeb Smith Attorneys

Loeb Smith is an offshore corporate law firm, with offices in the British Virgin Islands, the Cayman Islands,
and Hong Kong, whose Attorneys have an outstanding record of advising on the Cayman Islands’ law
aspects and BVI law aspects of international corporate, investment, and finance transactions. Our team
delivers high quality Partner-led professional legal services at competitive rates and has an excellent track
record of advising investment fund managers, in-house counsels, financial institutions, onshore counsels,
banks, companies, and private clients to find successful outcomes and solutions to their day-to-day issues

and complex, strategic matters.
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